
 

 

 

 

 

 

 

 

 

 

 

Chapter 6 

Current Practices 
  



Currently, a “Glide Path Debate” is raging on, focused on equity allocations near the 
target date. As shown in the following graph, there is consensus among TDF providers 
at long dates, far from the target date – the allocations cluster. However, there is a wide 
range of exposures near the target date.  

 

 

The Problems Just Won’t Go Away Unless Fiduciaries Act 

As a practical matter, this debate is 
moot because most TDF assets are 
invested with the Big 3, with ending 
equity allocations around 55%. As is 
characteristic of many investment 
products, fund companies are calling 
the shots in target date fund 
investments. Consequently, little has 
changed to remedy the 2008 debacle. 
The Big 3 – T. Rowe Price, Fidelity and 
Vanguard – continue to manage the 
majority of TDFs, primarily because 
they are the largest bundled service 
providers.  The problem isn’t that the 
biggest are used most; it’s that fiduciaries are not researching and evaluating the 



myriad TDFs that are available to plan participants. They are not even looking at 
alternatives. Choosing one of the Big 3 might be alright if competing TDFs were all 
inferior, but they are not.  Most important, these Big 3 maintain the same equity 
exposure today at the target date as they had in the 2008 fiasco, setting the stage for a 
repeat calamity, this time much more devastating.  

 

The typical target date fund remains invested 55% in equities at the target date, the 
same as it was in 2008. The objectives also remain the same -- to replace pay and 
manage longevity risk -- but you won’t find these stated in prospectuses or factsheets – 
just in sales pitches. Importantly, no “glide path” can reasonably be expected to replace 
pay or manage longevity risk, so there is a high risk of failure. The Sad Comedy of 
Target Date Funds  portrays the problem in a short video. The right course of action for 
achieving these objectives is to save enough. 
 
 
Ignoring the past (especially 2008) and hoping it will be different the next time is not an 
option, and it’s certainly not an enlightened view of risk management. Fund companies 
argue that 2008 losses have subsequently been recovered, so no harm no foul, but the 
reality is that most participants in 2010 funds have withdrawn their savings so they did 
not partake in the recovery. 
 
Fiduciaries are Relying on Mistaken Beliefs 
 
Fiduciaries sign on for this mistake because they believe that they are protected from 
litigation by two safe harbors in their selection of target date funds: 
 

1. Properly structured TDFs are Qualified Default Investment Alternatives (QDIAs) 
under the Pension Protection Act of 2006. Form over substance. 

2. There is safety in numbers, so choosing one of the most popular TDF providers is 
prudent.  You can’t go wrong with Fidelity, T. Rowe Price and Vanguard. Or can 
you? Is common practice necessarily prudent? 

 

http://www.youtube.com/watch?v=qSH7JXqOJZQ&feature=email�
http://www.youtube.com/watch?v=qSH7JXqOJZQ&feature=email�


There is more to selecting TDFs than these two simple rules. Reliance on these trifling 
shields can lead to breaches of fiduciary duty that will bring lawsuits (loss-suits) when 
we experience the next 2008. Most TDFs are ticking time bombs because they are too 
risky at the target date. These bombs will explode in the faces of fiduciaries as well as 
their unfortunate employees.  
 
 
Fiduciaries are exposed to lawsuits because they have the duty of care, so they are 
obligated to actually vet their TDF selections and to establish objectives that are truly in 
the best interests of participants. Fiduciaries are duty-bound to seek solutions rather 
than settling for high-risk products that are oblivious to history.  
 
 
 

Legal Guidance 
 
The DOL announced it has a “Hit List” to pursue the following national enforcement 
401(k) issues. 

Late or missing employee contributions 

Administrative or documentation mishaps 

Overweighting in employer stock—looking to prevent Enron-type fraud situations 

Overpayment of fees

Abuses or negligence in hiring service providers 

 to funds and service providers, and lack of disclosure of such fees 

The failure to allocate assets as a result of complicated financial transactions 

Imprudent investment decisions 

Other abuses or negligence in handling contributions 

 

The common thread running through these actions is that companies are being found to 
have no one minding the store regarding 401(k) accounts.  There must be an 
appropriate amount of due diligence applied to suitable investments, service provider 



fees, value of company stock, and investment communication to employees about the 
financial capacity of the company.  It started with Enron and won’t stop until mom and 
pop companies are also corrected.  

 

So, what is an employer to do? 

 

1. Decide which 401(k) plan type is right for you 

10 TIPS for employers: 

2. Review providers and purchase your plan:   BIGGEST IS NOT BEST.   DO YOUR 
RESEARCH! 

3. Select plan features that best fit your needs   

4. Rollout your 401(k) plan to your employees  

5. Make your contributions automatic each payroll 

6. Take advantage of annual tax credits and deductions for your business  

7. Once your 401(k) plan is up and running, review your own account once or twice 
a year to ensure your investment direction still aligns with your goals 

8. Keep your employees’ fees less than one percent  

9. Choose a plan design that fits your business’ specific needs now, and a provider 
that has the services and options that can grow as your company evolves 

10. Seriously consider a provider that manages your company’s investment roster 

 

 

Ethical Perspective 

An earlier heading in this chapter summarizes the ethical perspective here, The Problems 
Just Won’t Go Away Unless Fiduciaries Act. Right or wrong is often perceived as shalt 
not’s or things that we are not supposed to do. The West Point Honor Code includes 
three shalt not’s: “A Cadet shall not lie, cheat or steal.” From the earliest age we are all 
taught what not to do, and ethically these are known as negative obligations. 



But the principle of due care focuses on the shalt, which is much more challenging. We 
control our own actions and can decide for ourselves not to lie, cheat or steal. But what 
if we are obligated to act based on the actions of another? 

  

Consider the second clause in the West Point Honor Code: “or tolerate those who do.” 
This clause is an affirmative obligation. At West Point, a common ethical question is, 
what would you do if you discovered that your best friend cheated on an exam. If you 
do nothing, you have violated the Honor Code and could potentially be expelled from 
the Academy. However, most of us would find it very difficult to take action that could 
result in their best friend being kicked out of West Point. 

 

Affirmative ethical obligations are not a matter of what one can or cannot do; it’s a 
matter of what one ought to do. ERISA attorney Fred Reish emphasized this when he 
said, “Fiduciaries are not sued for what they do, instead they are sued for what they do 
not do.” 

 

 

You can own the entire book: < Click Here > 

 

http://www.targetdatesolutions.com/GetFiduciaryBook/�

